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Executive Summary

Theintent of this study was to examine the issue of legal representation of
minority youth in Utah’s juvenile justice system. A large component of the impetus for
this project was the observation by many in the justice system that there may be notable
disparity in not only the appointment of counsel to youth in general, but particularly the
dimension of legal representation for those youth who are of a minority ethnic/racial
background as compared to those who are not.  Supported primarily by the Commission
on Racid and Ethnic Fairness, the present study took a three-pronged gpproach to
answering questions related to such legal representation, utilizing statistical/quantitative
data, and qualitative data derived from interviews with both attorneys and juveniles.

Literature Review

» Thereisvery littleinformation availablein the literature that specifically
addresses the issue of representation of minorities.

» Prior to Gault attorneys represented youth offenders in goproximatey 5% of all
juvenile delinquency cases.

=  Feld (1993) found minorities received more representation than did non-
minorities. There was an assumption that minorities were in court for more
serious offenses. More non-minority youth had private counsel. Additionally, the
literature review indicates that youth with counsel tended to receive more severe
dispositions than those without legal representation. These differences occurred
across dl ethnic groupings.

=  OJIDP (1993) found that youth offenders who did not receive representation were
at agreater risk of longer confinement and other adverse conditions.

= |Inreferenceto quality of representation, one study suggested that few defense
attorneys perceived themselves as specialists in juvenile law, with 50% reporting
that they had little interest in the substance of juvenile law, and 70% indicating
that they had received no specialized training. Fifty percent of transcripts
examined in the study had appesalable errors.
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=  Severa studies suggest that attorneys casel oads are often too high to allow for
quality representation.

= An OJIDP study in Utah found that waiver requests by prosecutors were
approved in 87% of the cases when the offender used a weapon to injure avictim.
Additionally, waiver requests were approved in 81% of cases involving offenders
with 5 or more prior casesinjuvenile court.

= A bulk of the research indicates that thereis little correation between the use of
waiversand public safety.

=  While studies continue to document the over-representation of minorities, thereis
no relevant literature that could be procured that linked minority youth to
dispositional bias.

= A few studies suggest a positive correation between offense severity and the
appointment of counsel, but serious offenses represent a small percentage of
juvenile court cases. However, youth offenders charged with only minor offenses
who didn’t receive counsel were the most likely group to be incarcerated.

= Some studies suggest that factors other than legal and social circumstances might
affect adisposition. One study found that once detained at intake, youth are more
likely to be detained a a preliminary hearing. Others have indicated that African
American and Latino youth are perceived to be more dangerous offenders, and
that cultural differences motivate judges perceptions of conduct and disorder.

Quantitative Analysis

= Dataset was obtained that included 18,058 youth with dispositionsin calendar
year 2001, which accounted for 90,660 dispositions. Nineteen percent of these
were not coded for race/ethnicity. The only racial/ethnic data available was that
of White, Minority, or Other.

=  Only 2,224 (12%) could be confidently matched with attorneys, and of these only
2,096 had clear race data. Of this number 1,584 (76%) were White and 512
(24%) were Minority.

= Of thetotal 2,096 cases, 1,199 (57%) were represented by defense counsel and
897 (43%) were not.

= Of the 512 Minority youth, 289 (56%) were represented by defense counsel and
223 (44%) were not.

= Of the 1,584 White youth, 910 (57%) were represented by defense counsel and
674 (43% were not).

= There was not a statistically significant relationship between race and
representation by counsel.

= When comparing districts no appreciabl e relationships between race and
representation emerged. However, in Districts 5, 6, and 8 ALL youth were
represented by defense counsel. Also interestingly, in District 7 minority youth
were more likely to be represented by counsel than their White counterparts.

Qualitative Attorney Interviews
= Fifty-two attorneys were interviewed using a semi-structured guestion format,
with 29 defense attorneys, 18 prosecutors, and 5 attorneys associated with the
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Attorney Generd’ s Office. Thesewere sdected based on having experience with
over 30 juvenile casesin the juvenile justice sysem.

Interviews were analyzed with a qualitative software program (ATLASHi).

Of the attorneys interviewed, a vast majority had not received training in juvenile
law or minority law training.

Only 20 attorneys indicated that they were familiar with the programs available in
dispositions.

There was marked disparity in whether attorneys perceived youth as receiving
legal representation and whether they should receive legal representation.
Additionally, there were notable differences of opinion regarding the adequacy of
representation for whites and minorities. Many felt that public defenders offered
more quality of representation than private counsel

Most of those interviews indicated that youth received better dispostionsif
represented, while aminority of attorneys suggested that representation did not
change dispositions.

Approximately half of those interviewed perceived no racial/ethnic biasin the
charging/referring process. Several, however, indicated strong sentiments that
racial/ethnic bias did exist in both charging and referral processes.

Many of those interviewed suggested that whileyouth had aright to gppeal a
decision, thiswas rarely utilized, and depended on a number of factors including
fiscal costs, legal issues, and a perceived right to apped.

Time spent preparing for cases varied widely depending on the complexity of the
case and the type of hearing. Many felt that public defenders did not have
sufficient time or resources to offer comprehensive representation.

Qualitative Juvenile Interviews

Interviews were conducted with 21 youth who were currently involved in the
juvenile justice system and were on probation or in the custody of DY C/DCFS.
Initially there was difficulty obtaining youth for thisstudy. This primarily had to
do with the transient nature of many of the youth in the database and incorrect
demographic information, the youth or their guardian declining to participate, and
in some instances probation officers or caseworkers unwilling to allow the
interview to be conducted.

Y outh ranged in age from 13 to 18, with 17 males and 4 females.

Racial/ethnic identities included Hispanic, Hispanic/Caucasian, Caucasian,
Pacific Islander, Asian and African American.

Nineteen youth indicated that they had a court-appointed attorney, while one had
aprivate attorney, and one was not provided the opportunity for lega
representation. Six of thosewith legal representation reported having 2 defense
attorneys.

Fourteen of the youth interviewed perceived treatment to be equa across race,
while 3 did not and 2 were unsure.

None of the youth perceived racid bias by their court appointed attorney,
although a substantial number suggested that their appointed attorneys did not
fulfill their obligations to the youths as their dients.
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Only one youth suggested that minorities receive harsher dispositions than non-
minorities.

Recommendations

Facilitate and maintain increased data recording quality and accuracy in relation
to legd representation and race/ethnicity of juvenile offenders.

Revisit data to monitor ongoing progress.

Determine if the Utah Juvenile Justice system should provide legal counsel to dl
youth.

Research should be implemented that addresses youth who commit minor
offenses but are not represented versus those that are and the difference between
their dispositions and tragjectory in the juvenile justice system.

Further research should be given to the discrepancies across judicid districts
when it comes to implicit or explicit policies and practices regarding gopointment
of counsd.

Attention should be given to the substantial group of juveniles who do not qualify
for public defense yet cannot afford private counsel.

The adequacy of resources for public defenders should be reeval uated.

Enhance the juvenile justice curriculum at the two colleges of law in the state.
Provide CLE hours for those who practice in the juvenile court.

Provide certification by the Utah Bar Association to those who practice in the
juvenile courts in Utah.
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Introduction

This report begins with a cursory examination of the existing literature, and setsa
context for the relevant questions addressed in the research design and implementation.
Following the review of the literature, the results of both quantitative and qualitative
research methodol ogies employed in this study are presented and discussed.
Recommendations delineated from the results of the study are then presented for
consideration by policy-makers and practitioners alike.

Historical Development of the Juvenile Justice System

Mission of the First Juvenile Court

The first juvenile court with non-criminal jurisdiction over law violations by children
was established by the State of Illinoisin 1899 (Rothman, 1980; Watkins, 1998). The
court was given aflexible structure in order to individualize rehabilitation treatment,
which was designed to meet the unique circumstances of each offender rather than to
match sentences designed to punish offenders.

The primary mission established for the first court was to examine the circumstances
leading to each youth’ s offense and then to create sanctions and services to correct their
behavior. A lower standard of due process was purposefully used, which gave juvenile
courts the flexibility and power needed to intervene in young offenders’ lives according
to factors such as the youth’ s family background, educational performance, social
misconduct or any other reated factors (Butts & Mitchell, 2000). A new et of juvenile
laws, which were distinct from state criminal codes, was established.

Juvenile courts were responsible for meeting the needs of and providing gppropriae
treatment servicesfor poor and destitute children as well as youth offenders. Historicdly,
court jurisdiction over juveniles has been practiced for centuries in other countries such
as Britain, which has deve oped a complex body of laws regulating juvenile justice. But,
this appeared to be the first time a court had been given state-sponsored power to
intervene in the lives of youths outside traditional criminal laws and institutions (Butts &
Mitchell, 2000).

The juvenile court’ s quasi-civil jurisdiction gave it the power to take custody of youth
offenders charged with both crimina and noncrimind behaviors, including vagrancy,
running away, theft and violent crimes. In 1909, Judge Mack of the Chicago juvenile
court defined the court’ srole as, “Not to ask whether a boy had committed a * special
wrong’ but rather ‘what is he, how has he become what he is and what had to be donein
hisinterest and in the interest of the state to save him from a downward career.”” (Mack,
1909).

Juvenile Court Authority

The juvenile court founders based the court’ s legal authority on several English law
concepts, the most important being parens patrie, which means “nation as parent.” The
concept of parens patrie was that government had a natural responsibility to care for and
to protect the interests of children when natural parents could not (Butts& Mitchdl,
2000).

Juvenile court founders also incorporated concepts of positivism, which asserted that
socia problems, including crime and poverty, were the consequences of external factors
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that could be identified and corrected using appropriate scientific methods. As Feld
stated, “Positivism gave reformers the faith and confidence to intervene. Parens patrie
gave them the power.” (Feld, 1999, p. 57).

The founders were also mativated by more practical motives including the desire to
find new methods for controlling crime. Prior to the development of juvenile courts,
youth offenders were tried in the same courts and according to the same laws as adults.
However, judges and jurors frequently found them innocent or simply released them
because of their age (Platt, 1977).

As mentioned above, juvenile courts were created as quasi-civil entitiesintentiondly
designed with alower standard of due processin order to flexibly respond to the unique
needs of each offender. The courts were not constrained by constitutional restrictions of
criminal prosecutions. Consequently, the courts' standard mode of operation did not
include defense attorneys, appeals, or formal evidentiary procedures. Y outh offenders
were found guilty or innocent according to a“ preponderance of the evidence” rather than
the stricter standard of “beyond reasonable doubt” used in criminal court proceedings
(Butts & Mitchell, 2000).

Asjuvenile courts developed over the last century, the flexibility created by alower
standard of due process has led to successful treatment of youth but has also made the
court vulnerable as alegal institution. In the early 1900s, juvenile courts became popular
and quickly established in growing cities around the United States. However, the
development of juvenile courts was not guided by federal statute similar to criminal
courts; consequently, each state or local government adgpted the original Chicago court
model to fit the local legal and organizational culture (Rothman, 1980; Sutton, 1988).

Therefore, juvenile court judges had sufficient unregulated power to effectively
intervene in the lives of juvenile offenders but also to inflict unjust and arbitrary punitive
measures. No standards exigted that matched the length and severity of intervention to
the offense committed. Theoretically, a juvenile offender could be brought before a court
and placed in secure confinement for even minor offenses (Schlossman & Wallach,
1978). Feld (1999) pointed out that the lower standard of due process also allowed
juvenile court judges to impose their personal views of morality upon youth offenders
(Feld. 1999).

By the middle of the twentieth century, the U.S. juvenile justice system was burdened
with more cases than it could effectively process and started attracting the attention of
youth advocates and civil rights lawyers. Paulsen (1957) noted an important law review
article, which criticized the juvenile court system, stating that “an adjudication of
delinquency, initsalf, is harmful and should not be capriciously imposed.” (Paulsen, 1957
quoted in Manfredi, 1998, p. 38). Other advocates charged juvenile courts with violating
important principles of equal protection and argued that “rehabilitation may bea
substitute for punishment, but a star chamber cannot be substituted for atrial.”
(Beemsterboer, 1960 quoted in Manfredi, 1998, p. 39). In 1964, Supreme Court Chief
Justice Earl Warren declared the controversy regarding due processin juvenile courts
would be resolved as soon as the “proper” case came before the U.S. Supreme Court
(Manfredi, 1998).
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The Impact of In re Gault

The case that changed the American juvenile justice system camethree years later in
In re Gault (387 U.S. 1[1967]). The Supreme Court ruled that for any youth
delinquency trial when confinement was a possible sanction, youth offenders must be
given due process including: the right to notice of charges against them, theright to
cross-examination of prosecution witnesses, the right to receive assistance of counsel and
the right of protection against self-incrimination. The Court based its ruling on the fact
that Gerald Gault had clearly been punished by the juvenile court and not treated (Butts
& Mitchell, 2000). The Court also explicitly rejected the doctrine of parens patriae asthe
founding principle of juvenilejustice. The Court described the meaning of parens
patriae as“murky” and characterized its “historic credentials’ as“of dubious relevance”,
stating, “ The constitutional and theoretical basisfor this particular system is—to say the
least—debatable.” (Bernard, 1992, p. 116).

In 1971, the Supreme Court reversed the Gault decision in McKeiver v. Pennsylvania
stating that there was no constitutional basis requiring juvenile courts to offer jury trials
to accused juvenile offenders. In the four years since the Gault case, the Court had
realized that requiring juriesin juvenile court might “effectively end the idealistic
prospect of an intimate, informal protective proceeding” (403 U.S. 528 p. 545 [1971]).
The Court also stated that “equating the adjudicative phase of the juvenile proceeding
with acriminal trial ignores the aspects of fairness, concern, sympathy, and paterna
attention inherent in the juvenile court system” (403 U.S. 528 p. 550 [1971]). At the time
of thisreversal, few juvenile courts actively functioned on these ideas and the ruling was
no longer relevant because of new policies allowing juvenile court records to enhance the
severity of criminal court sentences. Juvenile offenders could now be imprisoned for
many years as adirect result of adjudications in juvenile court.

Feld (1999) noted that by the 1980s, the juvenile courts had become “ constitutionaly
domesticated” and had adopted the orientation and prosecution standards of criminal
courts without proportionally extending due process rights(Feld, 1999). Juvenile courts
required evidence indicating reasonable doubt rather than a preponderance of evidence
and juvenile adjudications were considered equivalent to criminal convictionsin the
evaluation of double jeopardy claims (Bernard, 1992). Juvenile offenders did have far
more due process protection as aresult of Gault but were still denied the federal rights of
bail, jury trial and speedy trial.

Developmental Consequences

Access to Counsel

Feld estimated that before the Gault decision, attorneys represented youth offenders
in approximately five percent of al juvenile delinquency cases (Feld, 1988; Feld, 1993).
Using the Nationd Juvenile Court Data Archives from six states, Feld found that some
states (or jurisdictions within states) still weren’'t appointing counsel in amajority of
cases (Feld, 1988).

Results of other studies on access to counsel show that representation ratesin
different parts of individual states vary dramatically. For example, Feld (1993) found
representation rates varied from 19 to 95 percent in different Minnesota counties (Feld,
1989; Feld, 1993). Feld also found that some of the variations in representation were
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related to population density (e.g., urban, suburban or rural areas) (Feld, 1989; Feld,
1993). He found a positive correlation between the seriousness of the offense and the
appointment of counsel, but that serious offenses represented only a small percentage of
most juvenile court cases (Feld, 1993). Consequently, youth offenders charged with only
minor offenses who did not receive counsel werethe most likely group to be incarcerated
(Feld, 1989; Feld, 1990; Feld, 1993).

In a separate study of access to counsel conducted in Minnesota, Stuart (1991) found
that almost one-third of all youth removed from their homes and more than one-quarter
of those incarcerated did not receive any representation at the time of their adjudication
and disposition (Stuart, 1991). Studies conducted in other jurisdictions confirmed Feld's
results that indicated that inadequate juvenile access to counsel has been a widespread
problem throughout the country. Other studies that have looked at representation during
specific stages of the juvenile legal process have aso found counsel is ill severely
lacking (Puritz, 1995).

Research suggests that in some jurisdictions representation is technically available,
but that youth offenders mugt formally request the appointment of counsel. Most youth
offenders are not aware of this option or its benefits. Representation is aso hindered by
judges and court personnd who tacitly discourage offenders from requesting counsel in
cases when they anticipate that only a probationary term will be imposed (Bortner, 1982;
Feld, 1993). A few studies have examined the impact of representation for status
offenders, many of whom face long-term consequences as a result of court jurisdiction,
but are not given the same rights to counsel that other delinquents receive under Gault or
state law (Criminal Justice Statistical Center, 1984; Smith, 1992).

Feld’ s research also indicates that the most common reasons for the lack of
representation are aresult of: (1) inadequate public defender services, particularly in rura
areas, (2) the reluctance of parents to retain private attorneys or use public defenders for
financial reasons such as court reimbursement for attorney fees, (3) judicia preference
for waivers of counsel to ease the administrative burdens of the court, (4) judicial
hostility toward lawyers, (5) judicial predeterminations not to appoint counsel in cases
where probation is the anticipated outcome, (6) misleading judicial advice which does
not communicate the importance of the right to counsel and suggestions that waivers of
counsel are meaningless technicdities, and (6) inexperienced youth offenders who do not
understand their rights or what they are giving up in a*“knowing and intelligent” way
(Feld, 1993; Feld, 1989; Feld, 1988).

A study conducted by the American Bar Association Working Group on the Unmet
Legal Needs of Children suggested that many young offenders are not mature enough to
effectively communicate important information to judges and prosecutors that may
impact the outcome of their hearing. The study also found that youth offenders who
don’t receive representation are at greater risk of longer confinement, poor living
conditions, ineffectively challenging legal issues rdating to jurisdiction, poor conditions
of custody, or inadequate services (Office of Juvenile Justice and Delinquency
Prevention, 1993).
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Quality of Representation

A comprehensive study examined the quality of representation offered by law
guardiansin New Y ork state (Knitzer & Sobie, 1984). The authors found that only
twenty-five of the pand lawyers interviewed saw themsdves as juvenile law specidists

and more than 50 percent said that they had little interest in the substance of juvenile law.

Almost 70 percent indicated that they had not received any special screening, orientation,
or co-counsel experience before joining the panel, and 30 to 40 percent had receved no
relevant clinical training within the previous two years. An even higher percentage of
respondentsin rurd areasindicated not receiving recent training. The study also
discovered that less than 15 percent of the panel lawyers representing youth offenders
and Persons in Need of Supervision cases saw their role as similar to that of acriminal
defense attorney. The authors found many cases that had unresolved violations of
statutory or due process rights and had been left unchallenged by law guardians. Almost
50 percent of the transcripts examined included errors that could have been appealed
(Knitzer & Sobie, 1984).

Systemic Barriers to Effective Representation

Flicker (1983) examined the impact of organizational and fiscal variables on the
quality of representation in public defender, legal aid societies, court-appointed counsel
and contract/retainer systems. She found insufficient funds, low morale, high turnover,
lack of training, low professional status, political pressure, low salaries and excessive
casel oads to be important variables that place system-wide limitations on effective
representation (Flicker, 1983).

Other variables she discovered tha affect the quality of representation in court-
appointed counsd programs included the use of unqudified, inexperienced attorneys,
inadequate performance evauations, and difficulty maintaining independence from the
judiciary that appoints the lawyers. In regardsto contract or retainer systems, Flicker
reported that cost-cutting efforts, such as flat fee pay structures, have a strong impact on
the quality of representation juvenile offenders receive (Flicker, 1983). Other studies
confirmed Flicker’ s findings that large casel oads, insufficient funds and under-trained
defenders create systematic barriers to effective representation (I1linois Supreme Court
Special Commission on the Administration of Justice, 1993).

Excessive Caseloads

Ainsworth (1991) studied urban public defenders offices and found that all had
caseloads well above the recommended guidelines of 200 or fewer cases per year.
Attorney caseloads per year in 1989 varied from 250 to 550. Her research also suggested
that excessive caseloads are an even greater problem in rural areas (Ainsworth, 1991).

Another study conducted in Washington State found one atorney in arurd county
who had been assigned 912 casesin one year (Ainsworth, 1991). Bortner’s (1982) study
of metropolitan juvenile courts found that attorneys were assigned between 80 to 90
cases per month (Bortner, 1982). Studies from other jurisdictions around the country
have also reported similar problems with excessive caseloads for atorneys working as
public defenders (Puritz, 1995).
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Insufficient Preparation

Researchers have found that another important factor limiting the effectiveness of
juvenile offender representation is properly advising youth offenders and adequate pre-
trial preparation. Lawrencefound that 17 percent of attorneys interviewed spent less
than one hour on each case, 44 percent spent one to two hours, 28 percent spent three to
four hours and 11 percent spent five or more hours. Bortner (1982) found that among
non-detained children, public defender pre-hearing interviews with the youth offender
and families varied from 30 minutes to an hour and that public defender actions were
usually based on a“paper profile” of the child and past offense experience (Bortner,
1982).

Ethical Confusion as a Barrier to Quality Representation

Research has aso measured the impact of the ingtitutional failure to clearly define the
role of juvenile representation. Shepard and V olenik (1987) found that many attorneys
representing juvenile offenders do not clearly understand their ethical obligations to
youth offenders and fail to adequately represent them (Shepard & Volenik, 1987). This
confusion makes it difficult for defenders to balance and comply with the often
competing expectations of the court, the offender’s parents and the offender (Bortner,
1982).

In independent studies, Ainsworth (1991), Knitzer & Sobie (1984) and Finkelstein
(1984) found that some public defenders fail to addressclients' legitimate legd claims,
fail to adequately inform them of their right to appeal and sometimes even solicit harsher
sentences, believing it to bein their clients' best interests (Ainsworth, 1991; Finkdstein,
1973; Knitzer & Sobie, 1984).

Analyzing IJA and ABA standards for representation of children, Costello (1980)
revealed ways attorneys representing youth offenders implicitly take on theroles of other
court personnel and accept the state' s right to intercede (Costello, 1980). Established
legal standards and codes of ethics demand that attorneys represent youth offenders as
ardently as adults. Unfortunately, the original concepts of parens patriae and long-
established codes of conduct still influence the quality of representation defenders
provide youth offenders (Ainsworth, 1991; Bortner, 1982).

Offender’ s Perceptions of Representation

The most prevalent concerns of juvenile offendersin regardsto legal representation
are lack of adequate communication and distrust of the attorneys’ commitment to their
case. These perceptions may reflect large casd oads and insufficient preparation, but
research indicates that public defenders’ unwillingness to properly relate to youth
offenders plays an important role. Despitethe statigtical limitations imposed by the small
sample size, in astudy of the perceptions of the juvenile justice center of 24 Colorado
youth offenders, 34 percent had positive experiences with their attorneys, 53 percent had
negative experiences and 14 percent remained neutral on the subject (Huerter &
Saltzman, 1992).
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The Influence of Compromise

As mentioned above, research has clearly demonstrated the negative impact of
excessive caseloads on juvenile legal representation. Other research has found that
attorneys are under extreme pressure to cooperate with court personnel in order to
maintain the functioning of an over-burdened court system, even at the personal expense
of the youth offender’ slegal interests (Ainsworth, 1991; Bortner, 1982; Feld, 1993;
Flicker, 1983). Occasionally, defenders are reminded by the court personnel, including
prosecutors and judges, that ardent advocacy isn’'t appropriate and that it is not in ther
own personal best interest. Attorneys who don’t comply receive subtle disapproval and
reduced |legal fees and have been excluded from the panel of court-appointed atorneys
(Ainsworth, 1991).

Use of Waivers and Equitable Representation

Researchers have profiled juveniles with the highest probability of transfer into
criminal court and identified two distinct but overlapping populations (Snyder &
Sickmund, 1999). The first group consists of chronic offenders with long histories of
arrest and juvenile court involvement. The second and smaller group consists of
juveniles charged with serious person offenses. Research conducted in Utah and
sponsored by the Office of Juvenile Justice and Delinguency Prevention (OJJDP),
discovered that waiver requests by Utah prosecutors were approved in 87 percent of
cases where a youth used a weapon to injure avictim (Snyder, Sickmund, & Poe, 1999).
The same study found that waiver requests were approved in 81 percent of cases
involving offenders with five or more prior cases in juvenile court. In South Carolina,
judges goproved 82 percent of waiver requests for youths with dmost no offense
historiesif charged with serious violent offenses. Similar findings have emerged from
other research on the use of waiversin other parts of the country (Feld, 1999; Howdl,
1997; U.S. Genera Accounting Office, 1995).

The Impact of Waivers on Y outh Offense Behavior and Public Safety
Policymakers who advocate for transfer to adult court argue that adult court

provides more severe sanctions and a stronger deterrent to crime for youths actudly
transferred (specific deterrence) and potential offenders (general deterrence). Either
effect is difficult to measure and in regards to the few studies that have tried to study this,
little or no effect has been found from criminal court transfer. In an andysis of deterrent
effects of transfer, Fagan (1995) found that youth convicted of robbery in adult court re-
offended more quickly and more frequently than those adjudicated in juvenile court
(Fagan, 1995). Another study analyzed matched samples of youth in Florida and found
similar results (Bishop, Frazier, Lanza-Haduce & Winner, 1996; Winner, Lanza-Kaduce,
Bishop, & Frazier, 1997). The authors conduded that criminal court transfers were more
likely to aggravate recidivism that to sem it (Winner, Lanza-Kaduce, Bishop, & Frazier,
1997). Podkopacz and Feld (1996) found that transferred youths in Minnesota were more
likely than non-transferred youthsto re-offend, 58 percent versus 42 percent respectively,
over 24 months (Podkopacz & Feld, 1996).

Researchers investigating the general deterrent effect of juvenile transfer laws have
failed to find clear associations between transfer and public safety. Singer (1996) and
Singer & McDowall (1998) examined the impact of New Y ork State laws that
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automatically transferred any juvenile from age 13 to 15 who committed one of severd
violent offenses. Analysis suggested that the new laws had no consistent or significant
effects on juvenile violence (Singer, 1996; Singer & McDowall, 1998).

The general consensus appears to be that increasing the use of criminal court for
young offenders does not ensure conviction for youths handled in adult court and does
not guarantee incarceration even for those youths who are convicted. If expanding
criminal court transfer policies does increase public safety, researchers have yet to find
clear evidence.

Court Outcomes

In the 1980s and 1990s researchers began examining the type of criminal court
sanctions imposed on juveniles who were eligible for transfer. They wanted to know if
sanctions were more punitive and applied more consistently than in juvenile court.
Hamparian et al. (1982) used datafrom a 1978 multi-state study and discovered that 91
percent of juvenilestried in criminal court were convicted but more than 50 percent
resulted in probation, fines, and other sanctions besides incarceration. They dso found
that 46 percent of judicial transfers and 39 percent of prosecutor direct filesresulted in
sentences that included incarceration (Hamperian et al., 1982).

Bortner (1982) analyzed a 1980-81 dataset of a cohort of 214 youth transfersin a
Western state and found that 96 percent were convicted but only 32 percent resulted in
jail or prison time (Borter, 1982). Heuser (1984) examined a sample of youth transfersin
Oregon and found that 81 percent were convicted while 54 percent received
incarceration as part of their sentence (Hueser, 1984). A 1996 study conducted by
McNulty found that 92 percent of youth transfers were convicted but only 43 percent
were incarcerated as part of their sentence and 49 percent recei ved probation (McNulty,
1996). Fagan’'s 1995 and 1996 studies discovered that as many as 60 percent of youth
transfers were convicted in criminal court but less than half were incarcerated as part of
their sentence (Fagan, 1995; Fagan, 1996).

In 1999, the Florida Department of Juvenile Justice studied criminal court
dispositions of all transferred youth, about 6,000 that year; 54 percent received probation,
15 percent were acquitted or dismissed and 1 percent resulted in pretrial diversion
(Bureau of Data & Research, 1999).

These studies indicate that transfers do not necessarily result in serious sentences
including incarceration but other research has found that compared to offenders who
remain in the juvenile system, those convicted of violent crimesin criminal court do
receive more punitive sanctions while nonviolent youths receive similar and sometimes
lighter sentences compared to their counterparts in juvenile court (Fagan, 1995; Fagan,
1996).

Minorities and the Court

Although African American youth age 10 to 17 constitute 15 percent of the U.S.
population, they account for 26 percent of juvenile arrests, 30 percent of delinquency
referralsto juvenile court, 45 percent of juveniles detained in delinquency cases, 40
percent of juvenilesin corrections institutions, and 46 percent of juveniles trandferred to
adult criminal court after judicial hearings (Snyder & Sickmund, 1999). African
American, Latino, Asian American, and Native American youth are incarcerated in U.S.

12

-
>
t

C

Ly

C

&
9
QO
O
j—
Ly
=
©
C
O
-
=
L9
L
G
s}
C
I=
O




detention facilities and public training schools at rates three to four times those of Whites
(Nationd Prison Prgject, 1990). Minority youth compromise morethan half of all
juveniles incarcerated nationwide (Feyerherm, 1995).

Historically, the nation's prisons, jails, and juvenile training schools have been
disproportionately populated by the poor, racial and ethnic minorities, and immigrant
groups. However during the 1980s the population of juvenile correctiona facilities
becameincreasingly over represented by non-White youths (McGarrell, 1993). Degpite
policy reform, therising racia disparity in juvenile corrections systems continues. In
1989 and 1990, motivated by reports that the percent of minority youth in public facilities
had increased by 15 percent from 1977 to 1989, the National Coalition of State Juvenile
Justice Advisory Groups issued areport to the President and Congress cdling attention to
the problem. They asked the Office of Juvenile Justice and Delinquency Prevention to
give priority to research designed to address these issues. The research prioritized by the
Office documented two main factors: 1) varying trends in the representation of minority
youth in juvenile correctional facilities (Allen-Hagen 1991), and 2) comparison of the
influence of race on judicia decision making and corresponding legal and extralegal
factors (Pope and Feyerherm 1990). Studies of 159 counties found that the rates for
cases of minority youth referred, detained, petitioned, and placed increased by over 30
percent between 1985 and 1989. Studies also took population increase into account.
During the four year time span, minority youth populations increased by 4.6 percent
while White youth populations declined by 1.6 percent. Although therates of referrals
and petitions for Whites were up 6 percent and 10 percent, the rates of detention and
placement were actually down (-11 percent and -1 percent). The dramatic increasein
non-White cases was not simply the product of alarger at-risk population. Despite this
important finding, the documentation of trends didn't indicate specific causal factors for
theincrease. Likewise, the studies of judicial decison making were mostly cross-
sectiond analysis, and did not provide trend data. Mog studies were of asingle court,
and didn't provide national data.

From 1985 to 1989 there was a 4.3 percent increase in White referrals and a 38
percent increase for non-Whites. In 1985, 32 percent of the youths referred to court were
non-White, but by 1989 this figure had increased to 39.1 percent. For Whites, the overall
increase was largely driven by a 22 percent increase in referrals for persona offenses.
There were relatively small increases in property and public order referrals, and a
significant 20 percent decline in referrals for drug offenses. For non-whites there were
increasesin referrals for dl four offenses with a particularly large increase for drug
offenses.

Unfortunately, studies providing specific information about minority youth and
dispositions did not quantitatively address disposition bias. Instead, studies focused on
contributing factors like minority youth’ s understanding of court procedure. Studies that
were not specific to youth were used to demonstrate a correlation between the
contributing factors and court decision making. Studies indicated that other factors
besides legal and social circumstances might affect disposition (Bell and Lang 1985;
Pivilian and Briar 1964). For example, once detained a intake, youth are more likely to
be detained at a preliminary hearing (Wordes, 1994). Demeanor of the youth has dso
been correlated to both race and disposition (Wordes, 1994). Some authors argue that
African American and Latino youth are perceived to be more dangerous offenders, and
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that cultural differences motivate judges perceptions of conduct and disorder (Wordes
1994). Asfew formsof analysis are empirically verified, they may help motivate future
research, but do not provide conclusive findings.

Minorities and L egal Representation

Unfortunately very few studies exist that have examined the impact of race or
ethnicity on legd representation. Analysis of a 1980 sample of juvenilesin Minnesota
showed that 15.4 percent more Black youth and 10 percent more youth of other racial
minorities had legal representation compared to Whiteyouth (Feld, 1993). However, itis
thought that the greater percent of representation may be related to the fact that legal
representation is more likely for more serious offenses and alonger history of offending.
Thus, one conclusion was that the greater rates of counsel may be due to Blacks and
other ethnic minorities being more extensively involved or having more serious offenses
than Whitesin juvenile justice (Feld, 1993). However, when the seriousness of the
offense was controlled for in analysis, the differences in rates of representation by race
remained (Feld, 1993).

In the Minnesota sample, private counsel represented 10.4 percent of delinquents.
More White youth had private counsel and public defenders were more likely to
represent youth of ethnic minorities, including Black youth (Feld, 1993). When charges
were against a person, White youth were found to be three times more likely to have
private counsel than Black youth (30.2 percent versus 10.2 percent). When charges were
afelony involving property, White youth were twice as likely to retain private counsel
than Black youth (20.9 percent versus 10.6 percent) (Feld, 1993). One problematic issue
in the Minnesota study was that data regarding socioeconomic status was not collected,
thus the greater rates of use of public defenders by Black youth cannot be attributed
strictly to race since use of public defenseis also related to socioeconomic status.
Another study completed in 1987 found similar findings, that public defenders were more
likely to represent ethnic minorities while Whites were more likely to retain private
counsel (Feld, 1993).

Private atorneys have been slightly more successful than public atorneysin
avoiding the most severe sentences for their clients. However, it has also been reported
that, in general, youth with counsel tend to receive more severe dispositions than those
without legal representation (Feld, 1993). These differences occur across all ethnic
groups.

Gender and Representation

Analysis of the 1980 sample of Minnesota data has shown that 46.7 percent of
males and 41.1 percent of females had legal representation. However, it is thought that
this difference may be attributed to differencesin the seriousness of offenses (Feld,
1993). When youth were broken down by offense type, alarger proportion of males than
femal es charged with similar offenses received legal representation (Feld, 1993). Smith
(1980) reported that females were 31 percent less likely to be represented by legal
counsel than their male counterparts (Smith, 1980).
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The Present Study

It is with the aforementioned contexts in mind that this study was conducted.
Because of the paucity of information in reference to legal representation of minority
youth, it was felt that a research design implementing both quantitative and qualitative
data analysis strategies would lend itself to a more comprehensive picture of legal
representation of minority youth in Utah and concomitant issues. Quantitative analysis
involved statistical evaluation of representation given a database obtained from the
Administrative Office of the Courts. Qualitative procedures involved direct in-person
interviewing of selected attorneys from the database who had experience with more than
thirty juveniles, and juveniles themselves who assented (with consent of their guardian)
to an interview.

Quantitative Analyses

A statistical software program (SPSS) was used to eval uate the quantitative data
for purposes of this study. The database obtained from the Administrative Office of the
Courts contained records for 18,058 juveniles who received a disposition during the
calendar year of 2001. This number of juveniles accounted for 90, 660 individual
dispositions. Of thisoriginal dataset, 11,570 (64 percent) of youth were coded as White,
3,097 (17 percent) as Minority, and the remaining 3,391 (19 percent) as either missing
race/ethnicity data, not reported, or Other.

Because of problems with the database, only 2,224 (12 percent) of juveniles were
confidently matched with attorneys. If this number had been randomly sampled, an
assumption could be made asto it being representative of the populaion. However,
systematic data recording errors may have been operating that limit this numbers
representative nature. Of these 2,224 cases, 2,096 (94 percent) had clear race/ethnicity
data.

Considering the sample of 2,096 youth, 1,584 (76 percent) were White and 512
(24 percent) were Minority. Note tha thisisrdatively similar to the race/ethnicity data
of the general original dataset. Of the 512 Minority youth, 289 (56 percent) were
represented by defense counsel and 223 (44 percent) werenot. Of the 1,584 White
youth, 910 (57 percent) were represented by defense counsel and 674 (43 percent) were
not.

Crosstabulations were conducted to assess the relationship between race and
representation. The relationship between race and representation by counsel was weak
(Phi =.009) and was not statigtically significant (Chi square =.159, df =1, p=.69). This
finding was in contrast to the initial assumption that there would be a statistically
significant finding.

When comparing digricts, no appreciable (statisticaly strong or significant)
relationships between race and representation by counsd emerged. Indistricts 5, 6, and 8
ALL youth were represented by defense counsel. In District 7 the relationship between
race and representation by defense counsel was the strongest, and Minority youth were
MORE likely to be represented by counsd than their White counterparts.
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Qualitative Analyses of Attorney Interviews

Fifty-two atorneys gave consent to be interviewed for the purposes of this study.
They included 29 defense attorneys, 18 prosecutors, and 5 attorneys working for the
Attorney General’s office. The basic structure of theinterview consisted of the following
guestions
How long have you been a prosecutor or defense atorney in Juvenile Court?

In your opinion, do youth require legal representation in the Juvenile Court?

Are there instances when youth are not represented?

Do minority youth have the same access to counsel as do non-minority youth?

Does access to counsel make a differencein the dispositions in the Juvenile

Court?

In your opinion, are minority youth as adequately represented as majority youth

in the juvenile justice system?

7. Are youth represented by more than one attorney? Describe the circumstances
and to what extent you think this influences representation.

8. Arethere any areas we did not discuss that you feel are important in our
assessment of representation of minority youth?

Throughout the interviews, a number of other questions were asked rd ated to access to

counsel, the assignment of youth to a particular attorney, the appeal s process, the law

training and background of the atorney interviewed relevant to juvenile justice and

minority issues, factors affecting dispositions, familiarity with juvenile correctional

facilities, perceptions of racial bias in charging and referring juveniles, and the

percentage of time preparing for particular cases.

Interviews with each atorney were taped, transcribed, and then evaluated for
common themes and general results utilizing a qualitative software program (ATLASi).
The results of this process were then compared with the quantitative results to develop a
cogent model of the processes and issues salient to the legal representation of minority
youth in Utah’s juvenilejustice system.

agrowdpE

o

Attorney Experience

Dates of graduation from law school ranged from 1979 to 2000. The average
number of years spent as an attorney was 10.4 years, with a predominance of attorneys
working since theyear 1990. When asked from which law school they graduated from,
the most commonly reported schools were that of the University of Utah and Brigham
Y oung University. However, other schools reported were the University of Idaho,
Catholic University, the University of Pittsburgh, the University of Puget Sound, the
University of Oregon, Creighton University, the University of Virginia, Gonzaga
University, George Washington University, the Pacific McGeorge School of Law, and
the Foster Law School of New Y ork.

Areas of emphasisin law school included Criminal Law, Environmental Law,
Labor Law, Trustsand Wills, Commercid Law, Constitutional Law, Alternative Dispute
Resol utions, Child Advocacy, Business Litigation, Educational Law, Estate Planning,
Civil Law, Finance and Tax, Corporate Law, Government Contracts, and Real Property.
Of the 52 Attorneys interviewed, only 5 indicated that they had taken a Juvenile Justice
course in law school, while 2 others suggested that they had experience during law
school working in Y outh Corrections and corporate work as a juvenile sex offender
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tracker. The remaining attorneys indicated that they had received no training before or
during law school related to juvenile justice issues. Similarly, avast majority of
attorneys interviewed commented that they had received no minority law training in their
professional education. One attorney seemed to echo most with the statement, “ There
wasn't awhole lot of minority issues emphasized [in law school].” Only two of those
interviewed stated that they had received any training on minority issues.

While the number of juveniles seen ranged from 20 to the tens of thousands, and
the number of juveniles tried ranged from 5 to reportedly multiple thousands, the average
percentage of cases that were of minority status was 43 percent, with arange of 1 percent
to 90 percent.

In reference to familiarity with programs related to juvenile justice, and those
agencies that juveniles were often court-ordered to, only 20 attorneys indicated that they
were familiar with such programs. One suggested, “I've gone and toured some
places...and with our spare time, that's something weve set up is to be able to go and
tour different places. It doesn't work out always, but |'ve gone to see some places, and
then familiar with, by word of mouth, and in seeing kids come in and report from
different programs...I'm familiar with them that way.” Most of those who reported
familiarity suggested that they gained their experience through persond visits with
agencies and reports from dients. The remaining 32 attorneys stated that they were not
familiar with such programs. One attorney stated some ambivalence with the comment
that the perceived familiarity was,

“Not...not...not particularly great, and | wouldn't say I've toured them. |
understand the Court, and | understand the Detention facilities...and such
asthat, and | understand where they're all at, and what you got to do to get
from here to there, and some of the programs. But, | wouldn't say | was
overly familiar.”

Another pointed out the need for attorneys to become more acquainted with
juvenile programs, suggesting, “I'm very interested...that's one of the deficiencies weve
had around here. We do have some documentation that's availableto us to review those
kind of things, but asa Team or as a Division, we really have not done that recently since
I've been in the Division.”

Access to Counsel

The issue of access to counsel elicited some very common themes, but aso
sometimes disparate and contradictory responses. Eleven of those attorneys interviewed
indicated that all juveniles were appointed an attorney, regardless of family income or
severity of the charges. One attorney commented that, “ Juvenile Court's an odd place,
though, because the Courts are redly trying to appoint counsel in every case.” Another
remarked, “...well, by law they're required to be represented, anyway. So, you know, |
think every kid is represented, you know, fairly well. | don't see kids, you know, not
being represented.” One urban defense attorney stated, “Now again, the Courts will
appoint...the Courts appoint lawyersto kids...um...almost out of the shoot. | mean, you
know, | don't...lawyers are very accessible to the kids over there. There shouldn't be a
concern.” And yet another concurred with the comment,
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“1 mean...thekids areall represented. There's not aJudge sitting over
there that's going to let akid go through the System unrepresented,
whether there's some substance to the charges againg them. Certainly,
there's not afelony prosecutor over there where akid's not represented.
Um...s0...you know, the kids are all represented. If the kids weren't
represented, they'd be steam-rolled, because they don't know what's going
on. But that doesn't happen over there. At least in my opinion.”

A sizeable mgjority, however, cited financial guidelines, criteria, and
considerations asthe primary factor for the gopointment of an attorney for juvenile
representation. One bridged the observation that most juvenil es were appointed attorneys
and the existing criteria for court-appointment with the comment,

“I mean, ether they can represent themsel ves, or they hire an attorney,
or if they can't afford one, and of course, they’rein Juvenile Court, it's not
just the minor's ability to pay for an atorney, but they have the parentsfill
out afront-entry affidavit, and, you know, if they meet the criteria of
indigency, then the Court will appoint them alawyer. If they don't, I've
found out more than not, the Court will still appoint them alawyer to
represent them, because, | mean, | think their theory is, well, you know,
the tax. "The people that are paying the taxes, to provide counsel for these
people, can do it, and it'saclose cdl, and I'd rather not have the case
overturned because | didn't appoint them an attorney, and they were
convicted of a crime, or something like that." And so, if it'sif they're
indigent, meet the requirements of indigency, or close, the Court will have
alawyer represent them. Plus, I've seen a Judge just appoint a Public
Defender without them filling out the financial affidavit, which they're
really not supposed to do, but they do it anyway. And that's fine with me.”

The feeling that financial concerns were the core issue in access was
demonstrated by one attorney’ s comment that, “And...and...well, his parent'sincome
level, basically. So, that'sit. In my case. In other cases...well, it's always going to be
income level. Income level whether they qudify for a Public Defender. It's going to be
income level if their parents can afford to hire a private attorney. So, access to counsel is
based on money.” And while most cited the existing state financial criteriafor court-
appointed attorneys, some remarked that there were those that fdl between the cracks
when it came to representation. As one attorney mentioned, “The problem is that there
are sometimes in between, then...somewhere in between, then they may not qualify for
the Public Defender, but they can't quite afford to hire their own private attorney, and |
think that may stop them.” Similarly, another noted, “ There are instances where youth
are not represented. Either their parentsfailed to qualify for a Public Defender, or their
parents don't make enough to hire private. So sure...there are several that don't get
attorneys.” More daboration on this theme was suggested by the comment,

“1 just...the more affluent you are, the money you have, the better the
System can treat you. The better deal you can get, the better sentences you
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can get, the better everything. And if you're poor, alat of times those
options aren't available, because it costs money, and if you're indigent, and
I'm your Public Defender, the only way we can get those thingsisif the
client...or if the County pays for it. Because they're the ones who pay for
the Public Defender. Now, if you'retalking about...| think there's a certain
class of people, that aren't poor enough to get a Public Defender and have
the County pay for their expenses, that make just enough money not be
indigent. But they really don't have enough money to hire an attorney, and
if you're looking at that class of people, then | think, "yeah," the poor
people do get an advantage, because they get afree attorney, and alot of
times, the County can provide...you know, | can request things, and have
the Judge sign it, and we can get better representation than what a
person...private could pay, cause they don't have the money. But, you still
got to go through the Court, you got to go through the County, and there's
abig "If" of whether you can ever get it approved and ordered...but, |
think there is a classification of people who are...make too much
money...and when | say too much...they make enough not to be poverty
level, but they don't make enough to hire an attorney, if they want to eat
and pay their light bill, and so they're never going to hire an attorney.
Those are the people that are truly getting screwed in the System.”

Y et another used similar words to indicate that all those with notably lower socio-
economic status were disadvantaged. “I mean, I...the System screws the poor people.
Poor people always get screwed. | mean, if you...in order to get a better plea
bargain, or have something, usually it costs money...”

Theissue of private versus public counsel in reference to financial considerations
and access to counsel was another area of pronounced feelings. On the one hand, afew
felt that the ability to procure private counsel was a benefit to those that were more
financially advantaged, and seemed to suggest that private counsel offered more quality
in representation. This sentiment was offset, however, by a number of those interviewed
who suggested that private counsel was often inferior to court-appointed counsd when it
came to working within the juvenile justice system. One attorney suggested as much,
with,

“The more money you have, the more choices you have, | suppose.
Um...you can go out and hire somebody that somebody's recommended,
dthough...you know...getting a Court-appointed attorney is generally a
benefit for anumber of reasons. One, because...at least | think, because
the attorneys are familiar with all of the people that they're going to deal
with in the System. They know the Judge, because they'rein front of the
Judges on aregular basis; they know the Prosecutors, because they deal
with them on adaily basis; they know all the Court workers, because they
deal with them regularly, they know what kind of experts, and what kind
of help, and they know the system and the facilities that are out there for
kids, and what kind of services might match up with the kids the best. So,
the money helps maybe...maybe hd ps you with your choice, initially.”
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A number of prosecutors, private attorneys, and public defenders concurred with this, as
evident by the statement,

“Well, if their parents have money, then they can hire private counsel.
And private counsel isn't always willing to try stuff, you know. They're
more willing to say, "Hey look..." They'll look and it and say, "Here'sthe
fact." It depends on the counsel, you know, there are attorneys out there
wanting to make money, so | want to teke thisasfar as| can and go to
trial, and get as much money as | can, regardless of what the facts of the
case are.”

Another, too, observed,

“Obvioudy, wealthy families, who don't qualify for Public Defenders,
they'll hirean attorney. But, | think that, you know, it's done...the private
attorneys who rarely do juvenile work, they redly don't know the System
very well, and so | would venture that the [public defenders], or the
attorneys who have the contract, who are very familiar with the Juvenile
System are amost more suited, you know, | would say... eveninthe
Adult System...LDA Public Defenders...they know the Criminal Law so
much more than the occasional private attorneys.”

Six of those attorneys interviewed suggested that a primary factor in access to counsel
was the youth’s or the youth’s guardians' awareness of their right to representation. One
of those interviewed commented that this was important even before arraignment,

“Their accessibility to counsel, during times when they're not facing
charges, sort of depends on their sophistication. Do they know that they
have aright to counsel ? It also depends on, you know, whether or not
they've had contact with the Juvenile System. | mean, if you'rein the
Juvenile System, you're going to know you have aright to alawyer. If you
don't have contact with the Juvenile System, or you're not an incredibly
sophi sticated individual, you're not going to understand that right, and it's
an important thing, in my mind, because alot of kids don't understand.
Even if they've been in the Juvenile System, they don't really understand
what the ‘right to counsel's’ all about.”
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Or as another stated, “I think alot of it would be the parents, and how knowledgeable
they are about rights that they may have, or their children may have, and of course,
financial means would be afactor. But, | think alot of it would be their parent's
educational background, and their knowledge about how the Justice System works, in
general.”

A few of those interviewed pointed to ajudiciary investment in making sure that
all juveniles were represented or had the option for representation. Some felt that judges
erred on the “safe side,” as suggested by the comment, “1 think that there are far more
kids appointed counsel than actually qualify to have counsel appointed.” Another
observed, “well, the Court appoints. | mean, there...there...I think they're pretty liberal
in their gopointments. It's not...if anything, they error on the side of, | mean, giving usto
people who probably could afford an atorney. So, 1...you know, | think their accessto
having an attorney is, by the Courts, is certainly more than fair. | mean, I've never seen a
Judge not give it to akid that doesn't want an attorney.” And yet another attorney
summed up the feeling of afew with the comment,

“1 think that the Judges are awvesome about appointing, and they're
awesome about asking, and actually, | think the Judges appoint counsel on
alot of cases where the kid...because, you know, kids don't know that
they need that, you know, and so therés alot...I think there's alot of cases
where the Judge...like my instinct can look out...before akid'll even ask,
they'll appoint counsel if there's like felony charges and stuff like that, and
then of course, when they get there, if the kid doesn't want us, or you
know, the parents don't want us, or they've hired private counsel, or
anything like that...course they can always refuse us, but | think that the
Judges fed, you know, especially with juveniles, cause you don't
understand what's happening and it's more complicated.. . that they would
rather have someone there to help them understand the System and
understand what's going on, than proceed without them.”

Some suggested that there were particular Judges that invariably appointed counsd,
regardless of family income, and that there were others that were extremely stringent in
adhering to the financial criteria.

Another issue related to access to counsel that several of those interviewed
mentioned was the perceptions of both the juvenile and his or her guardians, and there
interest in “getting the process over with.” Several times parents would refuse counsel
under the auspices that either the youth had committed a relatively minor infraction, or
that they wanted the youth to experience the consequences of agiven action. At times,
Judges would still appoint an atorney to ajuvenile, regardless of the guardian’s wishes,
albeit somewhat rarely. Additionally, youth would refuse appointment of counsel under
the assumption that it would lengthen the court process. “They don't want an attorney.
Their parents don't want an attorney, but it seems like the Juvenile Court Judge is really
trying and have every youth represented, if they want to be. They're explained, in detail,
their rights to counsel, and the parent's right,” one atorney noted, while another simply
stated, “ There's afew tha like they come in arraignment, and they want to plead, and the
Judge asks them, ‘Do you want to have an attorney represent you? And they're like,

21

-
>
t
C
Ly
C
&
9
QO
O
j—
Ly
=
©
C
O
-
=
L9
L
G
s}
C
I=
O




‘No.” And then some of the Judges will ask the parents, ‘Is that okay with you? and the
parents are, ‘Yes. Wejust...let him go forward and be responsible.’”

Adequate Representation

After seven of those interviewed observed that most of the juveniles they had
seen in the juvenile justice system were not represented by counsel, a much larger
minority of attorneys went on to suggest that juveniles are not adequately represented in
the juvenile justice system. Part of the problem with inadequate representation was the
nature of and resources availableto public defenders. One private attorney observed,

“The lawyers, who represent kids as part of the Public Defenders System,
do as good ajob as they can do, with the resources that they're provided.
They're not provided ample resources in the job that needs to be done.
And one of the...their caseloads are too high, in my estimation, and
they're not given adequate funding for independent psychologists, or
investigators, and that is an areathat is...that is lacking in their agreement
with the County.”

Another, while acknowledging that there was in fact access to representation, stated other
concerns with, “Wdl, they are represented, but the quality of representation is not what |
would want to have for myself.” Still others pointed to alack of representation as a core
issue in assessing its adequacy, as suggested by the comment,

| think the System can treat you...If you don't have an attorney, | think the
System is more unfair to you, cause you don't know all of your options,
and I've seen kids just walk in and plead guilty, and get slammed on things
that, with an attorney, that would have never happened, so...| mean, are
they adequately represented? | mean, by whom? Y ou know, themselves?
No. The Judges aren't representing them. The Probation Officers aren't
there to represent them, and so...that's a tough question.”

A couple of those interviewed specifically cited problems with adequate representation in
the context of school settings, wherethey felt juveniles were not informed of their rights
beforehand. One expressed concern related to this with the contention,

“Weéll, I think there are some technicalities that really bother me. Things
like the School Systems are very inclined to pull kids out of classes, not
inform them that they have the right to have their parents there, or an
adult, start talking to them, kids may say something, you know, it's
documented by the School System...and then, you know, the parents are
brought in after-the- fact, and then there's documentation there, and the
wholeissue. And | see that happen constantly, | mean | seeit happenin
cases where children are charged criminally.”

Others noted that private counsel was generally not well-trained when it came to the
juvenile justice system, and still others mentioned a built-in systemic obstacle by the very
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nature of the juvenile system which, because of the number of juvenilesinvolved and a
scarcity of resources, did not give sufficient attention to each juvenile’s case.

Roughly half of those interviewed, however, commented that in general youth
had adequate representation. “I think that their voices are heard,” one defense attorney
stated. Severa prosecutors stated their concern that juveniles understand the legal
processes involved in the system, even if they are not represented. One prosecutor stated,

“I've seen kids do a great job or their parents in representing themsel ves.
Everybody tends to give them more slack. | make fewer objections. I'll
even, sometimes, tell the kids, Y ou know, don't get intimidated by my
objecting. Y ou keep trying to get in whatever you think comesin. That's
your job. My jobisto let the...you know, raise the matter for the Judge to
do aruling on whether it should comein or not, so don't get intimidated
just because I'm standing up.” So wetry and make it fair.”

The issue of whether minority youth are as adequately represented as magjority
youth was of particular interest, and there were widely divergent opinions in this regard.
Thirteen of those interviewed suggested that minority youth were not as adequatdy
represented as other youth. Some cited cultural or language barriers, as suggested by the
comment, “In my opinion, minority youth, like minority adults and everyone else within
the System, have some problems now and again with representation, Smply because
some of usin the System don't understand it. There are cultural issuesinvolved.” A few
others made a practical connection between minority status and general lower socio-
economic status, and suggested that this impacted representation issues. One attorney
demonstrated this with,

“1 don't think alot of minorities are aware of their options. Um...And |
don't think it's minority, so much asit is‘poor.” | don't think the poor
people are aware of their options as much as people who have [private]
attorneys. | see the people who come with private attorneys, and they're
much more aware of al the options availabl e to them, even in resolving a
case.”

In contrast, more than half of those interviewed stated that minority youth were as
adequately represented as mgjority youth. As one prosecutor observed, “1 will say that |
just think that, really, there's no difference between minority and non-minority asfar as
treatment in the Courts. I've been fairly satisfied with that.” Many of those interviewees
that held this opinion suggested that while they took into consideration the unique
dynamics that may be salient in work with minority youth, they did the same with non-
minority youth aswell. A defense attorney mentioned,
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“1 think it's pretty color-blind, as far as I'm concerned. | think sometimes,
welll take into...I think everyone will take into account maybe cultural
differences, especialy if someone's from aforeign country...things like
that. Y ou know, maybe some socioeconomic issues may crop up for
defense issues, or to hel p you understand maybe where your client's
coming from or where some of the other people are coming from, but |
don't think that...I mean, | look at...I don't really look at the person's
color. I...unless you're looking at it to help you understand maybe some of
the things that happened, you know...there's something behind it.”

Interestingly, several of those interviewed suggested that minority youth were
MORE adequately represented when compared to non-minority youth. Some felt that the
Courts were more likely to appoint counsel to minority youth, considering possible
unique circumstances. “In my opinion, there's a higher percentage of them having
representation than just the normal kids,” one attorney mentioned, “becauseif therés a
language barrier, at al, you know, whether it's the kid or the parents, | think the
Courts...at least the Judges tha |'ve been before, are probably more apt and morelikely
to appoint counsel.” Some suggested that they observed atype of biasin favor of
minority youth operating in the juvenile justice system. One of those interviewed
commented, “I think it's just my experience that attorneys and the Courts and the
prosecutors, for whatever reason, and | don't necessarily think it's far, give every break
to minorities, where they don't to the mgjority.” Another concurred with the observation,
“...there's this feeling among minorities that ‘they’re just doing it to me because I'm
Hispanic. Or they'rejud doing it to me because I'm Black.” And | have seen it
bend...I've seen the Courts bend over the other direction.” Most of those who felt that
minorities were better or more adequately represented, however, cited the contention that
they generally had more access to public defenders, and that public defenders were more
competent in the juvenile justice system than private attorneys, as suggested by the
comment,

“1 mean, they get the same representation. In fact, probably better, because
the attorneys that are appointed...many of the minorities qualify for
appointed counsd, and those appointed counsel are s0...you know, well
trained by the experience they get. They know the cases, they know how
to handle them, they know the Judges, they know the Prosecutors, they
know the procedures, and they know all the resources available... and
whereas many retained counsel, who rarely...if ever, practicein the
Juvenile Court, really are a a disadvantage, you know, over appointed
counsel.”

Dispositions and Representation

A majority of those attorneys interviewed conveyed the assumption that
representation made a difference in the dispositions of ajuvenile’s case. Asonedefense
attorney summarized, “ | think the answer to it is that access to counsel makes a
difference in every Court...l would have to say that if ajuvenile's not represented by an
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attorney, the disposition he gets may not be as good as it would be as if he had an
attorney.” “It's having a counsd who knows what the results of a plea can be, makes all
the difference in the world,” another attorney suggested. A prosecutor concurred with
this, citing his own experience with,

“1 mean, | think you're better off with alawyer. | mean, on the whole, |
tend to, you know, give the same offer | would to apro se client, as| do
with somebody that's represented by an attorney, but alot of times, the
attorney, you know, may know some things, or may direct meto some
case law that shows me that a particular chargeisn't justified, and so |
think, you know, on the whole, they probably do negotiate the cases a
little bit better for their clients, meaning that somebody without an
attorney might admit some charges that maybe would be dismissed if they
had a lawyer representing them. But, on the whole, I'd say ...I think you
can't go wrong with alawyer to protect your interest, and you know,
who'll protect your rights and stuff like that.”

A minority of interviewees, however, insisted that counsel did not have an impact on
dispositions, and that a youth would receive the same disposition regardless of whether
he or she had representation.

When asked if there was a perceived difference in the dispositions of
minority youth in comparison with non-minority youth, a substantive majority
reported that there was not. Many suggested that the dispositions of minority
youth were proportionate to those of majority youth. However, some noted a
systemic bias in the dispositions of minority youth defendants. One attorney
observed, “I just fed the System still...there'salot of prgudice. | mean, you can
have two people charged with the same crime, and they get together and your
minority will get a different sentence than your non- minority.” “They’re much
more severe against minorities,” one defense attorney contended. Another
pointed out that, “I think that's...you know, that's just the way the System is, and
it'stoo bad, because they don't appear to look at minorities asindividuals. It'sthe
‘Mexican kid there,” and they never say, ‘It's the White kid, there,” you know?’

Still another pointed to less overt racism and suggested other cultural issues were
more at play:

“My feeling is that our Judges try to be very fair, and as much as humanly
possible, probably arefair. If | notice any discrepancy, it's that, you know,
people from quote/unquote ‘ good, lily-white, together, you know, two-
parent families tend to get off easier. | don't think that has anything to do
with race, religion, anything else. Y ou know, it's more like they're more
willing to believethat they're basically [good] ... and from appropriate
homes and supportive parents, and that they're much more likely to benefit
from a break, and a chance, in more of alearning experience than say
other people....But, like when | talk about cultural bias, | mean, one of the
things that | think isjust stupid to say iswhen the Judges say, ‘Y ou should
have been home playing board games with your parents.” Well, | mean,
obviously, your talking about...you know, you're not talking about poor
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families where, you know, parents are out working at night, and the
teenager...you know, working two jobs or whatever, and the teenager's
watching them...or an aunt, or you know what I'm saying? To me, it's just
astupid thing to say, and...or...I don't know, that gives you a flavor for
it.”

And while some echoing this opinion adamantly perceived judges to be fair, they
recognized that it was sometimes an implicit dynamic, as suggested by the
comment,

“1 think the Judges...especially the Judges that | practicein front of...and
itincludes alot of Juvenile Judges, but | think they try to be fair. | think
what they don't understand i s the cultures...the culture differences. | don't
think they understand those or gppreciate those, and alot of their decisions
or their dispositions... | think they're a hardship on some minority cultures,
because they expect...| mean, they're looking at it from, you know,
middle-class American, white...you know. And | think someti mes there's
aculture difference that create problems, but that would beit. |

don't...you know. | think the Judges try to beredly fair.”

When it came to discussing the participants’ perceptions of whether the
dispositions themselves were effective or not in addressing the problems or issues that
are presented by youth in general, roughly half of the attorneys interviewed suggested
that they werenot. Most of the support for this contention came from the perception that
dispositions did not address underlying problems, or that the juvenile justice system often
served to “criminalize” juveniles further, and introduce them to more disruptive
elements. Others suggested that most dispositions did not include environmental and
familial considerations, and several noted that it did no good to simply address the
juvenile without addressing his or her immediate contexts. Some suggested that
dispositions were too lenient, while others contended that they were not lenient enough.
The other half of those interviewed, however, felt that dispositions were effectivein
addressng the needs of juvenilesin the justice system.

A few felt that dispositions did not specifically or adequately address the needs of
minority youth. Most often this centered on cultural issues relevant to the youth’s
experience. Asone attorney suggested,

“1 think they fail to address some of the cultural problems that...that
Hispanics have right now, and ah... Well, | think that...you know, and I'm
not sure thisis a super youth problem, and | don't want to say it is. | think
the answer to itis...isthat alot of ...some Hispanic juveniles, you know,
they have adifferent family relationship, and various things, and
sometimes the Courts don't really necessarily treat those in a way that's
helpful to them. That's kind of what | think. I think the Courts generally
give agood try at that, but maybe some of them really aren't addressed
very well.”
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And yet another furthered this argument with the comment, “If | see anything different
about the way tha the Court actually was dealing with minority youth as opposed to non-
minority youth, it would be in terms of how dispositions that are culturally sensitive.
There are times that programs (speaking of cultural and language differences) instead of
sending everybody to the same place, the child might experience problems.” The nature
of the digpositions, to some, did not adequately addressthe cultural needs of minority
youth.

Multiple Representation, Changes in Counsel, and Requests for Different Counsel

The assignment of an attorney to ayouth in the public sector wasuniversdly
straightforward, with the exception of “conflict counsel.” Information from the database
had indicated a number of youth with multiple attorneys assigned to them, and when
asked why this might occur a vast mgjority of those interviewed suggested that multiple
representation was most often evident in cases where the youth was facing severe
charges, particularly those involving potential transfer to the adult system. In these
cases, an attorney from the juvenile court as well as the adult court would be present for
proceedings. Another instance where multiple representation might occur was the
occasional co-defense team from a particular contract agency. This, it was reported,
occurred rarely.

When asked if they had observed times when counsel changed in the middle of a
cases progression through the juvenile justice system, 5 participants reported that it was
acommon occurrence, while 17 indicated that it occurred only rarely. Two reported that
they had never observed a change in representation mid-case. One rationale for thiswas
that of agency or departmental |ogistics, where one attorney would handle certain
hearings and because of time constraints or other conflicts pass it on to another within the
same organization. Another reason was suggested by a small number of those
interviewed, and expressed with the comment, “And | think that sometimes there are
genuine, ethical conflicts, that under the Rules of Professional Conduct, you've got to
transfer the case...where there's such personality problems between the lawyer and the
client.” Other conflicts were suggested by another’ s observation, “We've had conflicts or
something like that, where they've had to conflict a caseto another attorney...generally,
it's because we'll have two or three juveniles who were in the same criminal episode, and
one attorney will get two of them, and so he'll haveto conflict it out to another attorney,
because of ...you know, there's certain issues that come up if he represents both
juveniles.”

Twelve of those interviewed stated that they had not experienced or observed a
request for different counsel in the juvenile justice system, while 30 attorneys indicated
that they had experienced arequest for different representation from either the juvenile or
his or her guardians. The rationale for such requests varied, but predominantly centered
on a perception on the part of the juvenile that other counsel would be more effective.
Whether or not this request was granted by the Judge varied. Some reported that judicial
discretion dmost dways erred on the side of maintaining the original appointed atorney,
while others suggested that severd Judges did in fact grant such requests commonly.
Most of those interviewed agreed that the option for requesting a change in counsd was
available to juveniles, although most often had to be accompanied by a valid and cogent
explanation of why the change was needed.
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Racial Bias in Charging/Referring

Approximately half of those interviewed indicated that they fet there were no
racial biasin the charging or referral process. Severd of these participants noted that
while they had experienced clients who reported racial bias and discrimination in law
enforcement charging practices, there did not seem to be afactud basis for these claims,
and in the estimation of many attorneys this “excuse” was often used by clients to detract
from legitimate guilt. The other half of attorneys interviewed, however, reported that
they did in fact observe racial bias in charging and referring.  As one attorney cited,

“What | see isadisparate enforcement of the law. Y ou get police officers
that focus on minority youth, and it's easy to do in [deleted], ‘ cause the
majority of [deleted] is minority. | mean, you get the Hispanics and
Hispanic-Americans and African-American's dl over the place. But,
outside of [deleted], you really don't. So, the police focus their patrols on
those areas...with the lawyer thing, there aren't awhole lot of minority
attorneys in [deleted], much lessthe State of Utah. Utah is till
predominately white, and the result is you get children, who have
attorneys like me, who...l mean, we do our best to try and relae to
someone on a minority level, but the fact is, aminority experienceis
different from a majority experience. | can walk into arestaurant and get a
seat. I'vewatched Blacks treated differently. I've watched Hispanics get
treated differently. Having grown up with Hispanics, I've watched how
they get treated. I'm not...it ticks me off. It makes me mad. I've
watched...I've heard cops say things like, ‘ Dirty little Mexican,” and there
comes a point there where you say, ‘ Geez, how's this affecting the

System as awhole? I've made the argument several times, and it works
fairly wdl, that, ‘Hey, he's being treated differently, because he's black.

Others suggested that racia bias was less evident in the actua charging and more
in the language used to justify a charge or areferra to trial. Asone pointed out,

It's not realy how they're charged, but the evidence that's used against
youth, you know, minority youth, um...and it really surprised me, because
you look at the statements of other...let's say something happened in the
school ...so you get statements from a bunch of kids who saw theincident,
um...instead of naming minority youth by their name, they say, ‘ This
Mexican kid, or this...you know,” but if their nameis...if it's a Caucasian
kid, I've noticed that they actually put their name down, like you know
‘John Doe did this.” But, if they're referring to a minority, it's more of, you
know, ‘ Three Mexicans came up to John Doe, Joe Smith, and you
know...da, da, da’ | seeit in evidence that they compiled to charge. It's
bothersome to me, you know, that it's actually still out there in the School
System that kids refer, you know, that kids still have that stigma of
placing names. | mean, if it was consistent. If it was like, ‘ These three
Mexicans come up to these three White kids,” but it's not. ‘ These three
Mexicans came up to...” and then they name the specific people, you
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know, and | don't know. And I've seen gang-enhancements charged on
minority youth alot more than the majority youth in Utah.

A few others suggested that the bias was less racial in nature and more
socioeconomic, although two of those interviewed made a connection between low
socioeconomic status and minority status in general terms.

Appeals

A little under half of those attorneys interviewed reported that they had no
experience with any cases being appealed. The remaining portion reported appeal
experience, although a majority of these indicated that it was ararity. The primary
rationd e for an apped was that based on legal issues, as demonstrated by a private
attorney’ s statement, “The appeal is only going to deal with legal issues, and whether the
Judge made some kind of lega mistake. And frankly, that doesn't usualy happen. If
they're just angry because of what awitness said, they're not going to be able to gopeal
that, and lawyers know that, people don't...” “Well, every child has the right to ask for
appeal of decision, just like every criminal defendant,” another attorney commented,
“Whether they do or not has alot to do with what the...again, awhole number of things,
whether they think they were fairly treated, whether there's any issue to base an appeal
upon, whether they have an interest in sticking that out, because it takes more than a
year...whether the disposition...you know, whether they're bothered by the disposition or
not, and so there's all sortsof thingsthat gointoit.” These perspectives were in contrast
to the minority opinion that suggested if ayouth simply asked for an appeal, they were
granted one. Thefiscal cost of an appeal, the inordinate amount of time spent in the
appellate process, and the perception of parents/guardians were other factors tha some
cited as influencing the decision of whether to gppeal a court’s decision.

Time Spent Preparing for Juvenile Cases

Preparation time was most often influenced by the complexity of the case and the
type of hearing. A vast mgjority of those interviewed indicated that they most often only
had time to meet with the juvenile at the point of arraignment or an initial hearing. Most
public defenders also reported that they only received the files on a particular case oneto
three days prior to an initial hearing. This, it seemed, placed an added strain on the
perceived ability of defense counsel to prepare an adequate defense strategy for the
juvenile. For public defenders, caseload was an additional factor that affected
preparation time. No distinction was made between the time spent preparing for minority
and non-minority cases.

Qualitative Analyses of Y outh Interviews

Y outh interviews were conducted to examine the availability of attorneysin the
Juvenile System and the disproportional racial representation. These interviews
investigated how a youth’s minority status influenced the process of getting
representation and the youth’ s perceptions of the impact that representation had on the
disposition of their case. An additional objective of conducting youth interviews was to
examineif youth involved in the Juvenile Justice System perceive bias based on
ethnicity.

29

-
>
t

C

Ly
C
&
9
QO
O
j—
Ly
=
©
C
O
-
=
L9
L
G
s}
C
I=
O




Sample

Interviews were conducted with 21 youth who are currently involved in the
Juvenile Justice System and are on probation or in the custody of the Division of Y outh
Corrections or the Division of Child and Family Services. Parent consent forms were
obtained from youth on probation, and Case Manager consent forms were obtained from
youth in state’ s custody. All youth who participated in the study compl eted participant
consent forms aswdl. Y outh contacts were made through probation and Y outh
Corrections and DCFS Case Managers. Y outh were interviewed at placements including
Decker Lake, Genesis, ARTEC, Observation and Assessment, Group Homes and at the
probation office.

Interview Tool

The interview tool was a semi-structured interview created by the researchersin
an effort to initiate dialogue and provide some consistency to the interview process. The
interview tool consisted of 12 questions and youth were encouraged to add any additional
perspectives that they had on legal representation. The interview tool addressed
guestions concerning the following topics:

= Age

= Neighborhood

= Race/Ethnicity

= Clasdfication of the offenses (misdemeanor or fel ony)
= Legal representation

= Disposition

= Perceptions of ethnicity on the disposition

Results

Y outh ranged in age from 13 to 18, with the average age being 15.2 years. Of the
21 youth interviewed, 17 were male and 4 were female. Y outh interviewed were from
multiple ethnic and racial backgrounds including; Hispanic, Hispanic/Caucasian,
Caucasian, Pacific Islander, Asian and African American. Additionally, youth were
identified as being from nei ghborhoods throughout Salt Lake and Summit County,
including; West Valley, Salt Lake City, Kearns, Magna, Park City, Rose Park,
Taylorsville and West Jordan. The following tables identifies the ethnic makeup of the
sample by race as identified by the youth themselves and the youth’ s neighborhood of
residence.
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Racial Makeup of Y outh Interviews

Hispanic

Half Hispanic/Half Caucasian

Caucasian

Pacific |slander

Asian

NINR~W WO

African American

Neighborhood

West Valley

Salt Lake

Kearns

Magna

Park City

Rose Park

Taylorsville

W WEFEINIAIN O

West Jordan

Charges

When asked to identify the status of their charges, 10 youth reported felony
charges, 10 youth reported misdemeanor charges and one youth was unaware of the
classification. The types of offenses ranged from atempted homicide to truancy. The
following table identifies the types of offenses by category.

Types of Offenses

Attempted homicide

Assault

Car theft

Probation violation/contempt of court

Drug related charges

Burglary/Robbery

Possession of afirearm

Hit and Run/DUI

N RRPWWWW(hF

Truancy

Seventeen youth were ordered to placements including secure care, Observation
& Assessment, Inpatient Substance abuse counseling (Odyssey House), Genesis,
Wilderness, Group- Homes and Proctor placements in addition to restitution hours.
Three youth were ordered only restitution. All youth were on probation or in the
Division of Y outh Corrections or the Division of Child and Family service custody.
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Legal Representation

Nineteen youth who participated in the study identified having a court appointed
attorney, one youth had a private attorney and one youth was not provided the
opportunity for legd representation, either state appointed or private. Fourteen youth
could not remember the name of the attorneys who represented them, four youth were
represented by Papas & Associates, 1 youth was represented by Steve Miller and one
youth received no representation.

The mgjority of youth (twelve) had only one attorney assigned to represent them,
and six youth had two attorneys assigned to their case. Of the six who had two attorneys,
four youth felt that this dynamic was positive asit provided them increased
representation. Two youth felt that having two attorneys was confusing and did not help
to mitigate their charges. It isimportant to note that only one youth had any contact with
their attorney prior to the day of their arraignment or trial. All of these contacts occurred
afew minutes before court in the holding cdl at the courthouse. The only youth who had
contact with his attorney prior to trial and sentencing had four felony homicide charges
and was sentenced to secure care.

Youth Perception of the Effectiveness of Legal Representation

When asked if they fdt their attorneys provided adequate legal representation, the
majority of youth (eleven) felt that their attorneys assisted them in understanding the
legal process, giving helpful advice concerning plea bargaining and mitigating charges,
but that the youth would have also received harsher dispositionsif they had not had legal
counsel. The following quotes demonstrate the youth’ s positive viewpoints on state
appointed legal representation:

“1 think it was good. He just kept on telling me to just take it down...take
aplea...s0, he'll pleabargain me, so...then | just said, ‘All right. I'll just
pleabargain it,” so | wouldn't have to keep going to DT and stuff like that,
so | just pleabargained it, and got it down. Q: So, that was his advise was
to pleabargainit? A: Yah. Q: Do you think that was good? Good advice?
A Yd

“Q: If didn't have alawyer at all, do you think the sentence would have
been different? A: In away, yah. | do believethat, cause...they're al
my...like going to Court, you know...my cases and all...I've been having
lawyers, and they helped me out every single charge | had, and having this
lawyer too, you know, thisis a bigger charge, you know...it heped...it
was better...| just like having lawyers and...becauseif | didn't have a
lawyer, | know | would've went to Wasatch...to Secure Care...cause the
D.A. said that's where he was going to send me. He said, ‘I'm arisk to the
community, so | think she deservesto be in Secure Care.” Luckily, | had a
lawyer to tell him that even though | am arisk to the community
(inaudible) it's not worth it to be locked behind the bars, when she could
start working on her restitution hours and everything else.”

However, seven youth felt that while their attorneys were helpful in mitigating their
sentences, they were not helpful enough inthat they did not inform the youth of all their
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options or pressured them to plead guilty in order to get areduced sentence. When asked
if hislegal representation was effective, one youth commented:

“Somewha...cause | wasn't getting like full answers. He didn't tell me
everything, so...l was kind of confused, so | went with some stuff that |
didn't know everything about.”

Another youth commented tha while his attorney was somewhat helpful, it was not
adequate representation:

“Well, hedidn't do...he didn't really put into it, you know. But, he did
help me alittle bit, but...you know, there are some other attorneys that
they could really help you out, you know. He didn't really get into my
case, but he did help me alittle bit.”

Three youth felt that having an attorney did not help to reduce their sentences,
and were more confused concerning the court process, then if they would have hired
private representation. One youth commented that, “ | hope that everybody that goes to
Court, getstheir own lawyer, that'sall | can say. Hiretheir own lawyer, * cause you have
better representation when you hire your own.”

When asked about the effectiveness of his attorney, the following youth reported
that his representation only served to confuse him.

“It could have been better. Q: In what way? A: Oh, like he told me to
admit to some stuff and not this, and then we got all mixed up in the
Court, and s0... Q: Hmmm. So, did you end up admitting to the wrong
charges? A: Yah, at first, and then | was like, *Oh, no.” Then | understood
what he was saying.”

As previously mentioned one youth was not offered the right to legd counsel at all, and
one youth had a court appointed attorney who failed to attend her court arraignment.
When asked about her attorney she reported the following:

“1 remember that day. | didn't have arepresentative. Q: They didn't show
up? A: Uh-uh. (No) Q: So, the Judge appointed one, but they didn't even
show up? A: Uh-uh. (No) They just asked meif | wanted to go on, or wait
until another date, and | said | wanted to go on, cause | didn't want to go
back to Court again.”

Another youth reported that he felt hisrepresentation did not provide him adequate
defense

“1 was definitely not, | think. Hewas trying to convince meto do things |
didn't realy want to do. It wasjust...he really wasn't trying really hard,
you know. |, basically, didn't get really anything from them. Hedidn't
really do anything. | could've been talking and it wouldn't have been
different. Q: So, what did he want you to do tha you didn't...? A: Well,
at first, he wanted me just to...just admit it, and nothing would happen,
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and | said, "Well, wouldn't | get like a plea bargain or something?* And
he said, ‘Oh, I'm going to ask them.” And then after he came back, he said
that they wouldn't drop the robbery to * attempted robbery.” They'd keep
that, but they dropped the misdemeanor | had on me, too...fleeing from
the crime scene. Then...then he wouldn't believe me that | wastelling the
truth...when | was telling him what happened, he would not believe me.
He said, ‘ Are you sure that's thetruth? Y ou know, and he just totaly
doubt me...like... thisiswhen we were at the holding cell, you know, he
would talk to me, and then he would...like | would be talking to him, and
hewaslike, ‘Well, why should | put you on probation? Y ou know, that's
exactly what he said. *Why should | try to get you on probation? | mean,
it looks likeyoumay just do it again.” I'mlike...it just redly offended me
just to even...hear him say something like that. | thought he would be
defending me, instead of kind of attacking me alittle bit.”

Youth Perception of Judges

While the interview tool did not include questions pertaining to the judges,
several youth commented that they fet the judges sentenced youth equally across race
and several youth felt that their was racial bias within sentencing patterns. Two youth
who commented on ther judges providing equa treatment regardless of race:

“1 don't know if my Judge was racist, but you know, | think...I think he'sa
cool Judge, cause everybody tells me he's aright Judge, you know. He
gives you theright consequence, you know. He sends you to, you know,
good programs. He knows what to do for your case, so | think, you know,
it don't matter if you're White, Hispanic or Black or whatever, you know.
You'll always be treated the same as other people. Y ou commit a crime,
you're going to get a consequence, you know. But...yah...everybody gets
treated the same.”

“Q: Do you think tha the sentence would be different if you werent a
minority? So, if you weren't African- American, do you think that the
sentence would be easier, or harder, or the same? A: The same. Cause
with Judge [deleted], he doesn't care what race you are. He treatsyou all
the same.”

However, several youth commented that they felt their was bias within the Juvenile
Justice System by depending on the Judge. The following quotes demonstrate this
dynamic:
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“Do you think your sentence would have been different if you weren't a
minority? A: OnoneJudge. Yes. Q: How'sthat? A: Just because, he
tells me stuff like that * My own race and stuff like tha...” give me my
motivation and stuff like that, so...I think maybe if I'd been White or
something, he would've gave me alittle bit better chance, cause | never
been to Genesis from all the other programs...like he just sent me straight
to Secure Care, and | know a bunch of others...other races and stuff...they
just get all kinds of chances. They'll goto O & A, Wilderness,
Genesis...anywhere besides Secure Care, so...”

“Do you think your sentence would have been different if you weren't a
minority? Well | think it exists on the Judge...like | hear [deleted], you
know, he's the Judge who's like just strict and it's not worth it, cause
look...they keep coming back, you know. So, | don't know what the
reason why he does tha stuff if they're going to keep doingit...cause
trying to get back at him. That's just what | even know from the peers that
| get locked up with.”

“Considering | had Judge [deleted], | don't know. | mean, to most people
| don't redly look like a minority, per se, like you could tell, but...maybe
there's somewhere, | mean, in some other people's shoes, | definitdy
believe that it happens. But, mine...l can't necessarily say itwas. Q: So,
do you think, in general, that minority kids get harder sentences? A: For
sure.”

Conclusion

When asked their overall perceptions of racial bias in the Juvenile Justice System,
fourteen youth perceived treatment to be equal across race, three youth perceived
treatment to be unequal across race, and two were unsure. No youth perceived racial bias
by their court appointed attorneys, although a substantial number of youth felt that state
appointed attorneys did not adequately fulfill their obligations to the youths as their
clients. Of the three Caucasian youth, two perceived no bias, and one felt that minorities
receive harsher sentences. Further research is needed to understand the relationship
between the judges and sentencing of racial minority youth.
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Recommendations

Some of thelimitations of this study centered on deficitsin the initial database
received from the Administrative Office of the Courts. One recommendation isfor the
Administrative Office of the Courtsto continue its efforts to enhance the recording
quality and accuracy in regard to legal representation and race/ethnicity of juvenile
offenders. Additionally, it is recommended that these data be revisited to monitor
0oNgoiNng progress.

The juvenile justice system in Utah needs to determine if legal representation will
be provided for each youth. Thetraditional Parens Patria concept of the juvenile court
has not reguired such legd representation and the current system is not consistent inits
approach to representation. More attention needs to be placed on minority youth’s access
to legd representation. Particular emphasis should be given to the discrepancy across
judicial districts when it comes to implicit or explicit policies and practices regarding
appointment of counsel. Further research should delineate the practices and policiesin
Districts 5, 6, and 8 that allow for al juvenilesto be represented, and District 7 where
minorities were represented at a higher frequency than non-minorities. Attention should
also be given to the apparently unrecognized but substantial group of individuals who do
not qualify for public defense yet cannot afford private counsel. Socioeconomic factors
as they relate to minority status should be given attention at asystemic level.

In an effort to assist in determining the benefit of legal counsel a mechanism for
assessing dispositions should be developed (with an emphasis on minority reresentation)
and implemented for ongoing monitoring purposes. Research should be implemented
that addresses youth who commit minor offenses but are not represented versus those that
are and their relative dispositions and trgjectory in the juvenile justice system

Many of the recommendations elicited from the interview materials had to do
with increasing the resources available to public defenders. Asoneattorney put it,

“Public Defenders are highly under-funded. The State's only willing to
pay so much, and the amount they pay to cover their own calendar...and
keep in mind, they havetheir own police force that gathers the evidence,
they have dl their own professionals that analyze the evidence, they have
a huge budget for that sort of thing. So, the challenge is in the defense,
because the Defense Attorney rarely has the same resources that the
State has, so what the State has essentially done is say, ‘ Okay, look, we're
going to provide you counsel, but we're going to do it for alot less than
what we paid to collect the evidence” Makesit very difficult. Theresa
great disparity between the amount of money they pay to prosecute a
person, and enforce the laws, vs. what they pay to have someone
defended, if they can't afford an attorney. That's a problem. They pay the
public...even if the Public Defenders and Legal Defenders down in Salt
Lakeearn alot less, from what | understand, than do the full-time
attorneys...the Prosecutors.”

Still another private attorney suggested, “ The Public Defense...athough the lawyers are
good, they’ re way over worked, particularly up here. | mean, there'salot of cases, so
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they have to really meter their time alittle bit, which | think may be a disadvantage. |
think they're good, and I think they do a great job with their...with the amount of time
and the number of cases they have, but it's great...it's basicdly a‘ over-worked, under-
paid, over-cased’ situation for most of them.”

There were several additional recommendations that would enhance the
representation that juveniles currently receive in Utah. It was recognized, in the process
of this study, that the education of atorneys to practice law in the juvenile court could be
substantially enhanced. Such things as the provision of continuing legal education (CLE)
hours for those who practice in juvenile court, the certification of thase who practicein
juvenile court by the Utah Bar Association, and the addition of juvenile law classes to the
current curriculum in the states colleges of law.
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